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Every  year ,  around  10  mil l ion  people  wor ldwide  are  impr i soned  in  pre - t r ia l  detent ion

and  remain  in  pr i son  fo r  months  or  years  before  the i r  gui l t  i s  proven .

Accord ing  to  the  Counci l  of  Europe ,  there  are  cur rent ly  1 ,229 ,385  pr i soners  in  a l l  the

pr i son  ins t i tut ions  of  the  EU  member  s tates ,  of  which  22 .4% are  deta ined  even

though  they  have  not  yet  rece ived  a  f ina l  sentence .  Oddly  enough ,  even  though

detent ion  rates  have  been  going  down  fo r  severa l  years  now ,  the  percentage  of  non -

def in i t i ve  pr i soners  has  increased  by  5 .0% compared  to  2016  [ 1 ] .  In  the  European

c i rcu i t ,  cases  such  as  I ta ly ,  Greece  and  Sweden  represent  some  examples  of

countr ies  that  are  above  the  European  average  (26%) of  pr i soners  in  pre - t r ia l

detent ion ,  awai t ing  a  fa te .

 

The  i s sue  of  pre - t r ia l  detent ion  (PTD )  i s  of  concern ,  s ince  i t s  overuse  has  a  negat ive

impact  not  only  on  pr i soners  and  the i r  fundamenta l  r ights ,  but  a lso  on  the i r  fami l ies ,

communit ies  and  even  on  the  f inanc ia l  resources  of  the  countr ies  [2 ] .  Furthermore ,

i t  i s  imposs ib le  to  over look  the  organizat iona l  impact  of  the  peni tent ia ry  sys tem

since  one  of  the  main  causes  of  pr i son  overcrowding  i s  prec ise ly  due  to  the  growing

use  of  PTD .

Prevent ive  detent ion  there fore  ends  up  funct ion ing  as  a  cata lys t  that  aggravates

many  other  problems ;  th ink  of  the  hygiene  of  pr i son  env i ronments ,  the  ease  with

which  diseases  can  spread ,  the  tens ions  and  v io lence  that  the  s tate  of

"prov i s iona l i ty "  of  detent ion  of ten  enta i l s .  I t  i s  not  surpr i s ing  that  the  World  Heal th

Organizat ion  def ines  pr i soners  in  pre - t r ia l  detent ion ,  a  "part icu lar l y  vu lnerable

group "  due ,  not  only  to  problems  re lated  to  the  l ack  of  communicat ion  with  the

outs ide  wor ld  fo l lowing  the  ar rest ,  but  a lso  due  to  the  condi t ions  of  the  detent ion

fac i l i t ies .  Consequent ly ,  the  negat ive  impacts  of  the  PTD  fa l l  in  the  ind iv idua l  sphere

of  the  deta ined  subject  a lso  in  re ference  to  the  soc ia l  aspect  and  his  psycholog ica l

s tate .  Anger  and  despa i r ,  as  wel l  as  greed  and  res t lessness ,  f ind  reason  to  ex is t  in  a

chaot ic  path  without  answers .  

In  fact ,  any  pre - t r ia l  detent ion  leads  to  an  increase  in  expenses ,  a  decrease  in

revenue  and  fewer  resources  fo r  other  programs  (opportuni ty  costs )  [3 ] ,  as  people

deta ined  awai t ing  t r ia l  cannot  work ,  earn  an  income  and  of ten  lose  work  due  to

detent ion .  And  not  only  that ,  the  r i sk  i s  not  only  the  loss  of  a  job  or  long - te rm

unemployment ,  but  a lso  underemployment  af ter  being  re leased  due  to  the

inev i tab le  "detent ion  s t igma " ,  combined  with  the  loss  of  educat iona l  opportuni t ies

and  /  or  t ra in ing .

In  th i s  context ,  the  PRE -TRIAD  pro ject ,  funded  by  the  European  Commiss ion ,  a ims  to

lay  the  foundat ions  fo r  the  creat ion  of  common  s tandards  with  respect  to

fundamenta l  r ights  on  the  pract ica l  appl icat ion  of  the  PTD  and  a l ternat ive  measures

to  custody  in  pr i son ,  whi le  promot ing  the  appl icat ion  in  the  EU  Member  States  of

the  Counci l  Framework  Decis ion  2009 /829  /  JHA  of  23  October  2009 .

This  decis ion  f i t s  fu l l y  in to  the  broad  European  object i ve  a imed  at  preserv ing  and

deve loping  an  area  of    f reedom ,  secur i ty  and  jus t ice ,  a l lowing  the  s i tuat ion  to  be

protected  when  a  person  res id ing  in  one  Member  State  i s  subject  to  cr imina l

proceedings  in  another  Member  State .  .  Furthermore ,  the  in tervent ion  of  the

European  leg i s la tor  or ig inates  f rom  the  observat ion  that  in  pract ice ,  espec ia l l y

where  the  suspect /accused  i s  a  fo re igner ,  the  jud ic ia l  author i t ies  are  more  l i ke ly  to

resor t  to  pre - t r ia l  detent ion  rather  than  other  a l ternat ive  measures  to  pr i son .
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In  addi t ion  to  the  problem  of  pr i son  overcrowding ,  th i s  t rend  r i sks  lead ing  to  a

di f fe rence  in  t reatment  between  suspects /accused  c i t i zens  of  the  prosecut ing

Member  State  and  suspects /accused  persons  who  are  c i t i zens  of  another  Member

State ,  s ince ,  in  the  same  s i tuat ion ,  only  the  the  fo rmer  could  benef i t  f rom  less

rest r ic t i ve  precaut ionary  t reatment .  

With  th i s  in  mind ,  Framework  Decis ion  2009 /829  /  JHA ,  re ly ing  on  the  known

pr inc ip le  of  mutual  recogni t ion  of  cr imina l  decis ions ,  a ims  in  ar t ic le  2  to  a l low

precaut ionary  measures  other  than  the  detent ion  adopted  by  a  jud ic ia l  author i ty  of

one  Member  State .    This  can  f ind  execut ion  in  the  Member  State  of  normal  res idence

of  the  suspect ,  or  even  in  a  di f fe rent  country  of  choice ,  s imultaneous ly  guarantee ing

the  regular  course  of  jus t ice  and  the  appearance  of  the  accused  at  the  t r ia l .

These  impacts  c lear ly  under l ine  the  need  fo r  a l ternat ive  precaut ionary  measures  to

pr i son  custody ,  which  should  ins tead  be  seen  and  adopted  only  in  cer ta in  s i tuat ions .

Judic ia l  awareness  and  cooperat ion  of  the  var ious  Member  States  in  cr imina l

matters  are  the  success fu l  approaches  of  the  EU  and  are ,  without  doubt ,  the  best

pract ices  in  the  f ie ld  of  PTD  a l ternat ives .

 

The  PRE -TRIAD  pro ject  responds  to  the  main  object i ve  of  the  EU  to  present

proposa ls  on  the  matter .    This  i s  done  by  contr ibut ing  to  the  ef fect i ve  and  coherent

appl icat ion  of  one  of  the  mutual  recogni t ion  ins t ruments ,  namely  Counci l

F ramework  Decis ion  2009 /829  /  JHA  on  the  appl icat ion  of  measures  a l ternat ives  to

prov i s iona l  detent ion  and  a l l  re lated  matters .    Also  prov id ing  a  deta i led  report  on

nat iona l  and  European  leg i s la t ion  on  PTD ,  on  i t s  impacts ,  at  nat iona l ,  organizat iona l

and  ind iv idua l  leve l ,  as  wel l  as  on  success fu l  a l ternat ive  pract ices  to  PTD .    As  wel l ,

seek ing  to  ra i se  awareness  among  pol icy  makers ,  jud ic ia l  profess iona ls  and  t ra in ing

academies ,  researchers /academics  and  a l l  in terested  part ies  as  wel l  as  the

jur i sprudence  of  the  European  Court  of  Human  Rights .  The  awareness  of  the  jud ic ia l

pro fess iona ls  of  the  var ious  Member  States  that  with in  the  PRE -TRIAD  pro ject  wi l l  be

poss ib le  with  the  promot ion  of  var ious  pract ica l  l i ve  events  wi l l  improve  not  only

jud ic ia l  cooperat ion  but  a lso  the  in terchangeabi l i t y  of  pract ices ,  based  on  each

context  nat iona l ,  and  in  l ine  with  the  appl icat ion  of  Counci l  Framework  Decis ion

2009 /829  /  JHA .

 

The  mechanisms  under ly ing  the  aforement ioned  f ramework  decis ion  both  ensure

cooperat ion  between  the  Member  States  and  make  i t  poss ib le  to  balance  the

interests  of  the  States  themselves .

Inc luding  both  secur i ty  and  ef fect i ve  repress ion  of  cr imes  on  the  one  hand  and  the

r ight  to  f reedom  and  the  presumpt ion  of  innocence  on  the  other .

 

The  re lat ionsh ip  between  cr ime  repress ion  at  the  European  leve l  and  the

safeguard ing  of  fundamenta l  r ights  and  f reedoms  has  a lways  been  a  source  of

tens ion .  Unt i l  the  adopt ion  of  the  L i sbon  Treaty ,  in  fact ,  the  secur i ty  approach  has

undoubtedly  preva i led  in  the  var iousareas  of  cooperat ion  concerned .  However ,  the

wi l l  of  the  States  to  cooperate  on  the  matter  has  f ina l l y  ar r i ved ,  a lbe i t  l a te  and  in  a

st i l l  l imi ted  way ,  thus  favor ing  the  use  of  cr imina l  l aw .    This  t ime  i t  comes  with  the

a im  of  guarantee ing  and  promot ing  fundamenta l  r ights ,  typ ica l  character i s t ics  of

the  most  advanced  jus t ice  sys tems .
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The  new  lega l  bases  and  the  new  ins t i tut iona l  f ramework  prov ide  the  potent ia l

e lements  fo r  the  deve lopment  of  a  European  cr imina l  l aw  as  an  ef fect i ve  in  the

suppress ion  of  cr ime ,  but  which  i s  a lso  a imed  at  guarantee ing  respect  fo r  the  r ights

of  the  persons  invo lved .

The  r ight  not  to  be  depr ived  of  one 's  ind iv idua l  f reedom  except  in  the  cases  and  in

the  ways  prov ided  fo r  by  l aw  const i tutes  one  of  the  pi l la r s  of  the  European

Convent ion  on  Human  Rights .  The  ECHR  has  reserved  the  protect ion  aga inst  the

arb i t ra ry  appl icat ion  of  such  depr ivat ion  in  ar t ic le  5 .    The  f reedom  of  the  person  i s

sacred ,  and  to  v io late  th i s  soc ia l ,  const i tut iona l  and  human  foundat ion  i s  wrong .

With  an  order  of  pre - t r ia l  detent ion ,  espec ia l l y  pr i son ,  the  va lue  of  ind iv idua l

f reedom  i s  sacr i f iced  in  favor  of  col lect i ve ,  nat iona l ,  and  publ ic  defense .

The  recogni t ion  of  ind iv idua l  respons ib i l i t y ,  the  leg i t imacy  or  otherwise  of  many  of

the  pre - t r ia l  detent ion  requi rements  l a id  down  in  the  course  of  a  cr imina l

proceeding ,  i s  a  theme  that  leads  to  the  re -eva luat ion  of  the  importance  of  the

f reedom  and  digni ty  of  the  ind iv idua l ,  espec ia l l y  when  the  penal  ins t i tut ions  that

they  conta in  them  can  no  longer  manage  overcrowding  and  a l l  negat ive  impacts .

When  the  l i v ing  condi t ions  ins ide  the  pr i sons  become  inhuman ,  a  k ind  of  " tor ture "  i s

added  to  the  sentence  to  be  served  ins tead  of  re -educat ion ,  leav ing  the  s i tuat ions

that  ar i se  to  become  increas ing ly  cr i t ica l  and  dangerous .

 

" T h e r e  i s  n o  f r e e d o m  w h e n e v e r  l a w s  a l l o w  m a n  t o  c e a s e  t o  b e  a  p e r s o n  a n d  b e c o m e
a  t h i n g  i n  s o m e  e v e n t s , "  wrote  Cesare  Beccar ia .

At  th i s  point  one  wonders  what  the  t rue  meaning  of  the  te rm  ' f reedom '  i s ,  what  the

int r ins ic  fears  are  and  which  are  the  deter rant  factors .

The  puni t i ve  power  of  the  s tate  represents  the  boundary  l ine  between  soc iety  and  i t s

conf l ic ts ,  and  pr i son  represents  a  cont inua l l y  boi l ing  conta iner .  I t  i s  not  at  a l l  the

div id ing  l ine  that  separates  good  f rom  ev i l ,  but  i t  i s  that  gray  area  where  our

c iv i l i zat ions '  f ight  the i r  ghosts .

There fore ,  a  sys tem  incapable  of  in ter fac ing  with  the  l i v ing  condi t ions  att r ibutable

to  i t  wi l l  a lways  f ind  the  only  response  in  v io lence  and  blur red  repress ion  that  a l lows

i t  to  cont inue  l y ing  to  i t se l f ,  hid ing  i t s  moral  and  cul tura l  decadence .  On  the

contrary ,  a  sys tem  that  shows  i t se l f  to  be  human  and  guaranteed  should  work  on  the

digni ty  of  the  ind iv idua l  and  not  on  his  devastat ion ,  as  a  f i r s t  s tep  towards  lega l i ty ,

as  a  f i r s t  s tep  to  c la im  fa i rness ,  as  a  f i r s t  s tep  in  educat ing  to  respect  onese l f  and

the  community .  This  in  turn  helps  reach  consc iences  and  increases  the  awareness  of

ind iv idua ls  without  dest roy ing  the i r  ident i ty .

F ina l l y ,  establ i sh ing  common  s tandards  of  respect  fo r  r ights  becomes  abso lute ly

necessary  fo r  the  adopt ion  and  implementat ion  of  ef fect i ve  measures  in  the  f ight

aga inst  cr ime ,  but ,  above  a l l ,  i t  i s  the  only  way  to  bui ld  a  rea l  area  of  f reedom ,

secur i ty  and  jus t ice .
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Accord ing  to  the  Counci l  of  Europe ,  there  are  cur rent ly

1 ,229 ,385  pr i soners  in  the  penal  ins t i tut ions  of  the  Member

States  that  compr ise  the  organisat ion .  Of  these  inmates ,  more

than  22% on  average  are  under  pre - t r ia l  detent ion  (PTD ) .    PTD

should  not  be  over looked  as  i t s  overuse  negat ive ly  af fects  not

only  deta inees  and  the i r  fundamenta l  r ights ,  but  a lso  the i r

fami l ies ,  communit ies  and  even  countr ies ’  f inanc ia l  resources .

Moreover ,  the  organisat iona l  impact  of  th i s  i s sue  on

peni tent ia ry  sys tems  should  a lso  be  addressed .    The  PRE -

TRIAD  pro jects  a ims  to  promote  jud ic ia l  cooperat ion  between

European  Union  member  States  (EUMS ) ,  making  pol icymakers

and  s takeholders  aware  of  the  chal lenges  posed  by  pre - t r ia l

detent ion .  In  addi t ion ,  i t  i s  imperat i ve  to  l ay  the  foundat ions

for  the  establ i shment  of  common  s tandards  with  respect  to

fundamenta l  r ights  regard ing  the  pract ica l  appl icat ion  of

pre - t r ia l  detent ion  (and  i t s  a l ternat ive  measures ) ,  whi le

promot ing  the  implementat ion  of  Counci l  Framework

Dec is ion  2009 /829 /JHA  of  23  October  2009 .
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The  pro ject  "Alternat ive  PRE -TRIAl  Detent ion  measures :

Judic ia l  awareness  and  cooperat ion  towards  the  rea l i sat ion  of

common  s tandards "  (PRE -TRIAD ) ,  Grant  Agreement  no .  88183

i s  implemented  with  the  f inanc ia l  support  of  the  European

Commiss ion  Just ice  programme .
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